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Public Access to the Shoreline:
The Rhode Island Example

DENNIS NIXON

Abstract Competition for the use of our nation’s shoreline has produced
4 thorough analysis of means to accommodate the increased demands of the
public tor access to the shore. The issue of public access in Rhnde 1sland is
considered at three levels. First, Rhode Island cases involving common law
doctrines, such as the public trust, dedication, and so forth, are examined for
their relevance. Sceond, the effect of the federal govermment in Rhode Island
through the Coastal Zone Management Act and tts amendments is studied.
Finally, two types of state management programs are considered—a Com-
mission for the Discovery of Rights of Way and the Coastal Resources
Management Council.

The extent of public access to the shoreline has long been a controversial issue in
coastal states; Rhode Island is no exception. A substantial body of case law has
examined the rights and obligations of those who seek access to the shore. An
analysis of common law principles and doctrines sets the stage for state and
federal government action on the access issue.

The federal government’s major role in this area began with the Coastal Zone
Management Act of 1972, Amended in 19706, the Act now places special em-
phasis on planning for public access and provides funds for acquiring access
arcas.

Rhode Island’s interest in the access issue considerably predates the tederal
governiment’s discovery of the shoreline. A special commission was established
in 1958 to discover and preserve existing rights-of-way to the shore. Today, the
Coastal Resources Munagement Council is planning for access us well as the
most effective way to use acquisition funds.

Dennis Nixon 15 a member of the Rhode 1sland Bar and assistant director of the Marine Affairs
Program at the University of Rhode Istand, Kingston, Rhode Isiand.
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The tradinonal battle between shoreline property owners and the public who
seek access to the shoreline continues, but new laws are slowly changing the
nature of the struggle,

Legal Status of Access at Common Law
The Public Trust Doctrine
The basic principle of the public trust doctrine is that some property rights in
certain lands can never be alienated from the general public.' One rationale for
the doctrine is that certain resources are so important their protection is essential
in a free society. The benefits of these resources 1o society as a whole outweigh
any private property interests.®

The Supreme Court of the United States relied on the public trust doctrine in
the landmack Hlinois Cemtral Railroad v. Hlineis decision.® In that case, the
Hlinois state legislatre had granted **all the right and title of the State of Ulinois
in and to the submerged lands constituting the bed of Lake Michigan™ to the
[Mhinois Central Railroad.' The effect of this grant was to place control of the
entire harbor of the city of Chicago in the hands of the {llinois Central Railroad.
The Supreme Court held that the grant to the railroad was a **substantial impair-
ment of the interest of the public in the waters™* and therefore violwied the public
trust doctrine. The court emphasized the special character of the lands under
navigable waters.* Unlike that of other state-held land, it is a title held in trust
for the people of the state . . . {reed from the obstruction or interference of private
partics.”"" The decision places a heavy burden on the states to protect the public’s
reehts against the encroachments of private parties.

Rhode Island has long recognized the public’s nghit to the Toreshore and
submerged lands. A provision that acknowledges the public trust doctrine was
included in the state constitution:

Fhe people shall continue o enjor and freely excreise ali the rights ot
fishery., and the privileges of the shore, W which they have been heretolvre
entitled under the chaner and usages of this stte. (Art. 1. Sect, |7 tnrdies
eilded)

In 1970, during the period of heightened awareness ol our environment, the
following clauses were added 1o further delineate the state’s role in protecting the
public interest:

- and they shall be secure in their rights to e use and enyovment ol the
ntural resources of the siate with due regard for the presen ation of their
value: and it shall be the duty of the general assembly 10 provide tor the
conservation of the air, land, water, plant, animal, mineral and other natural
resources of the state, and to adopt all means necessary and proper by law o
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protect the natural environment of the peaple of the staie by providimg
adequate resource planmng tor the control and regulation of the state and lor
the presersation, fegencration and restoration of the natural environment of
the state.

This constitutional provision is a good general statement ol the public trust
doctrine, but it leaves unanswered many 1mportant guestions. For example., what
did the constitutional framers mean by **privileges of the shore™? What physical
area in this context is meant by the term **shore™"? Legislauve ambiguities often
have to be clarified by the courts, and this provision was no exception.

The case of Jackvony v. Powel * decided in 1941, examined this clement of the
constitution when it determined that passage along the shore is one of the
*privileges of the shore.”” The first important clarification made by the coun was
to define its vocabulary. The court found that the term **shore’ referred to the
land between high- and low-water marks. and that the term *heach™ applied to
that area of land that lies between the high-water mark and the beginning of the
upland.® Hence, the **privileges of the shore”” could only be exercised in the
narrow strip of land covered and uncovered by the tides.

The court next examined which common law **privileges™ became “‘rights”
after the enactment of the constitution, Because of a lack of Rhode Island case
law on the subject, the court examined those rights “frequently claimed by the
public or described by authors who have discussed the law pertaining to rights in
the shore.””" The court concluded that there were at least tour common law
rights that should be recognized:

I. Fishing trom the shore

1. Taking scawced from the shore

3. Leaving the shore to bathe in the sea
4. Passage along the shore

The right of passage along the shore was upheld in Jackvony. but no mention
was made of any right of access to the shore from the upland area. The right of
access would seem to be a logical corollary of the right of passage. Angell on
Tidewarers'* states:

[t has indeed been not infrequently suggested, that the iuw would not allow
to every man the right 1o fish in the sea . .. and at the same time deny to him
the means of getting there. . ..

However, historical evidence, which the Rhode Island courts have relied upon
heavily in the past, points heavily toward the opposite conclusion. Augell on
Tidewaters, which the Rhode Islund Supreme Court has called
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. a work which embodies the results of accurate research and discriminat-
ing judgmuent, and which must be considered good authonty as to the law of
Rhode Island from the earliest times'*

states that there is no general right of access flowing from rights exercisable on
the shore once one has arrived. ' Therefore, the public trust doctrine, if construed
strictly through historical means, will not provide a right of access o the shore in
Rhode island. However, it requires that the state at least maintain the shore in
trust for public use, and the state may not abdicate this responsibility '

The public trust doctrine is clearly a valuable starting point; used in conjunc-
tion with other methods, e.g., dedication, preseription, or custom, it could prove
an effective tool in an effort 1o gain greater public access to the shoreline.

Dedication

As noted catlier, the cffectiveness of the public trust doctrine in expanding public
access to the shore is limited; while preserving the freedom of the shoreline itself,
the dry sand area above the hightide line may still be effectively cut off from the
public. One possible way to open the beach up to the public is through the
common law doctrine of dedication. This doctrine provides that **the owner of an
interest in land cun transfer to the public either ownership, or a privilege of use,
of such interest for a public purpose.’''* The owner reserves no rights incompati-
ble with the full enjoyment of the public use. A dedication is in the nature of a
donation of an owner's land to the public for the public use without considera-
tion, '

The essential elements of the doctrine include an ofter by the owner, cxpress
or implied, to donate a permanent interest in land for the public use as well as an
acceptance of the offer, express or imphied, by the public. A dedication is express
when made by an oral declaration or by a deed or note; it is implied when there is
acquiescence by the owner in public use or when some act or conduct of the
owner manifests an intention to devote the property to public use.'”

Rhode Island courts have taken the view that there must be either words or
conduct on the part of the owner that reasonubly tend 10 demonstrate such an
intention to dedicate.'™ They have stated that it is essential 1o a valid dedication
that there be a manifested intent by the owner to dedicate the land in question for
the use of the public as well as an acceptance by the proper authorities or by the
general public. '

The tough issue in each dedication case is determining what is meant by
*manifested intent™ to dedicate. It some positive act were required, the doctrine
would have little scope. However, in the case of Dauiels v. Almv, the Rhode
Island Supreme Court found that the intent of the owner to dedicate may be
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inferred from the silence of the owner and his acquiescence in the public use **
This gives the doctrine the potential for much broader application.

This technique of finding intent through acquiescence in the public use was
used successfully in the case of Talbor v. Town of Litle Compton.*' The property
in question was a 1000-f1 stretch of beach containing slightly more than 2 acres.
Talbot, the plaintiff, alleged that she held the title to the property and brought a
bill in equity for the purpose of obtaining a decree to restrain a continuing
trespass to the real estate. The plaintiff had attempted 1o post the land as private,
but the town sergeant, at the direction of the town council, entered the property
and removed the signs that forbade trespass.

In deciding whether Talbot had **acquiesced in the public use.”” the court
made the following findings.

In favor of Talbot's clatm o possession were the facts that

A continuous claim of title could be traced back to 1849,

In 1865 a fence was briefly erected on the property.

Previous owners objected once or twice to the taking of sand and
gravel from the beach.

4. Tatbot occasionally cleared up rubbish and bathed on the beach.

W=

In finding acquiescence in public use, the court relied on the following facts in
support of the town’s argument:

1. The town openly carted gravel from the beach for the town’s
roads.

The town regularly cleared the beach of rubbish.

The town removed stones from the road across the Jand,

Local farmers carried away much sand,

Town inhabitants often used the beach in great numbers for
twnting. fishing, and bathing,

6. All the above was done under a clsim of right

(ST S ISR

The court concluded that there might have been some question it only an occa-
sional load of sand and gravel had been taken from the beach, but the amount
taken by the town was so large and the taking was so regular and for such a long
period of time that any person having a claim of title, if he gave any attention
whatever to the matter, would have known the use was hostile and under a claim
of right. The court found that such a long and continuous use raises a presump-
tion of dedication which Talbot did net overcome; thus the title to the land in
question vested in the municipality in trust for the inhabitants and the public.
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The Talbor case demonstrates the effecuiveness the doctrine of dedication can
have i ncreasing public access to the shoreline. Its disadvantages are that it
must be used on a case-by-case basis and the fuctual burden of showing public
use to demonstrate the owner’s aequiescence can be difficult to prove. However,
of the four common law doctrines considered here, dedication, when used in
comunction with the public trust doctrine, has the greatest potential for increas-
ing access o the shoreline,

Easement by Prescription

Another means that could be used to increase public access 1o the shoreline is 1he
easement by prescription. Simply stated. an casement in property law is a night,
distinet from ownership, that permits using the land of another in some way. Itis
a permanent interest in another’s land, with a right o enjoy it fully and withoul
obstruction. An easement can be created by grant, purchase, or prescription.
Outright grants of right-of-way casements are rare; obtaining casements by pur-
chase is most often prohibitively expensive. To create a nght-of-way easement
by prescription in Rhode Island, the proof must show that the use has been
general, unintesrupted, continuous, and adverse (for the prescriptive period of 10
years™) 1o warrant the inference that it has been lawd out by the proprictors of the
adjoining land to the public.*®

The burden of proving a right-of-way is upon the person claiming it.*' Because
ol the Rhode Island Supreme Court’s concern that a person’s title to real estate
remain free and unlettered, they have held an individual who seeks 1o establish
an casement upon the land of another o a high degree of proof.** The court has
also held that veeasional use by people living in the vicinity of the proposed
rizlit-of-way without any assertion of public right is not sufficient,®

An exanunation of a partcular case using this method will demonstrite the
Rhode Island Supreme Court’s reluctance 1o find an easerent by preseription tor
shoreline access. In the case of Daniels v. Blake 7 at issue was a strip of land
over Blake's property which Daniels used to gain access to the Barrington River
and then his boat. Since Daniels only used his boat, and consequently the path,
during the summer, the court found that his use was only *“occasional” and thus
did not meet the *continuous™ requirement. Evidence that others had used the
path to gain access to the shore for clam digging was considered **indefinite”
and was also only ““occasional.”

The greatest problem Daniels had, however, was in proving that his use was
“adverse.” Because the two parties were **friendly”” while Danicls openly used
the strip to pass to and from the shore, the court found that this tended to establish
that the use was originally *‘permissive.”” This presumption of permissiveness,
common in prescriplion cases in many jurisdictions, appears o rest on three
grounds,*
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First, apparently owners of open areas should not be expected to treat most
uses us adverse and it would be unreasonable to require the owner to fence his
land or guard against trespassers.® Second, it is generaily felt that it would be
unfortunate if owners were torced to exclude the public to preserve their rights.
United States courts have aftirmed that harmless trespasses should not be dis-
couraged and that it would be unfair to penalize the generous owner.™ A third
reasan is the general desire to protect private ownership and to allow for the
development of land. This desire to protect private owners culminated in 1872 in
Rhode Island with the passage of the following law®':

Right of Footway Demed—Na night of footway. except claimed in connec-
tion with a nght (o pass with camages, shall be acquired by preseaption or
adverse use for any length of tme.

This statute alone barred Daniels” claim of a prescriptive right of access: how-
ever, the court merely noted its presence and decided the case on the basis of the
adversity issue,

The court found that oceasional passing to and from the shore was not sufti-
cient to put the titleholder on notice that such passing was an adverse use under a
claim of right. They cited an observation in an earlier Rhode Island case, Town of
New Shoreham v, Ball, to support their conclusion™:

Nothing 15 more common in Rhode Island than tor people to cross land lying
along the bay 10 get 10 and Irom the shore, and 1t would hardly be possible
for any oceupant of such land to prove title by adverse possession, af such
crissings would suifice te interrupt .

Finally, after concluding that the original use had not been proved adverse, the
court considered if Daniels™ use could have become adverse at a later date. They
found sufficient authority to conclude that an originally permissive use cannot be
converted into an adverse use by a later use and claim of that Kind. The law
presumes that an originally permissive use continues in the absence of conduct,
which clearly indicates a change.™ And such permissive use cannot ripen into an
easement no matter how long it continues.® Thus, Blake was permitted o close
the alleged right-of-way 10 the public,

At this point. it is obvious that gaining a public easement by prescription for
access to the shore is not casy. Under the right circumstances, however, the
doctrine could stll be used eftectively. In many instances, adversity can be
proved. The statute against casements by prescription for footpaths ‘‘unless
claimed in connection with the right to pass with carriages’” could be overcome
with a showing that four-wheel-drive vehicles, for example, could and do use the
right-of-wuy to the shoreline. With the steady increase in conflicts over access to
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the state’s shoreline, further attempts at gaining a public casement by prescrip-
tion for access to the shore are likely.

Custom

Another common law doctrine that has been used with some success in increas-
ing public uccess to the shoreline is the doctrine of custom. The law of customary
nghts has its origins in medieval England.® Inhabitants of feudal villages pos-
sessed rights in property before England had any method of recording these
propenty inferests. The doctrine of custom evolved from the supposition that
holders ol interests of property held for hundreds of years had legally acquired
them and should therefore not be penalized, as no formal recording system
existed at the time the rights were acquired.®”

A customary right arose in favor of the public of a given community™ and was
historically hmited to a small geographic location.” Only easements of use and
passage were obtained by custom; the legal title of the land remained in the
owner of record." According to Blackstone's Commentaries, there are seven
requisites of custom which must be established by the evidence in order for the
custom to be recognized as law*': (1) antiquity; (2} continuity; (3) freedom from
dispute; (4} reasonableness; (3) certainty; (6) obligation; and (7) consistency with
the law.

The case that resurrected this doctrine and applied it 10 the subject of beach
aceess 1s State ex. rel. Thormton v, Hay ¥ decided by the Oregon Supreme Court
in 1969, The case involved a suit brought by the state against a motel owner who
had fenced off part of the beach (to which he heid title) bevond the hightide and
below the vegetation line for use by motel patrons anlyv. The court Tound that the
dry sand arcas of Oregon beaches had been enjoyed by the public under claim ol
nght as an adjunct of the tidelands since the start of the state’s history.* 1t held
that this usitge amounted to o valid custom that established public recreational
rights in the beach without regard 1o the title of record held by private landown-
ors. k)

The use of custom to expand beach-access rights, however, comes up against
two major problems in most states, including Rhode Island. First, very few state
decisions i any jurisdiction have relied on custom. Prior to Thornton, it had only
been applied in nineteenth century New Hampshire cases; Maine and Oregon
decisions mention it in dicta; and early Connecticut, New Jersey, New York, and
Virginia cases all disapproved of the doctrine.*® The doctrine’s use is therefore
unfamiliar in the United States, and attempts to revive it must overcome the
absence of case law and vitality.™ Second, proving a public usage uninterrupted
since the dawn of an area’s political history is a far stffer requirement than are
those required for prescription and dedication. Moreover, private beachfront
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development was just beginning in Oregon in 196Y, which makes it easy to show
public usage without private interference.*™ However, in states with long his-
tories of intensive private ownership along the shoreline, such as Rhode Istand, a
showing of immemorial public usage may well be impossible.

The Federal Government and Access to the Shoreline

The federal government became directly involved with the issue of shoreline
management and the concurrent problem of public access with the passage of the
Coastal Zone Management Act of 1972.*" The Act attempts to stimulate state
feadership in planning and munagement of the coastal zone as well as bring into
harmony the social, economic, and ecological aspects of land- and water-use
decisions of more than local significance. Through a series of incentives centered
on u federal grant progrum, the act attempts to encourage cooperation among
vanous levels of government to achieve broad management goals.*®

Because public access to the shoreline was not stated as a major goal in the
original version of the Act, the federal government could only hope for state
initiatives in that direction. In 1973, the Administrator of the Office of Coastal
Zone Management, Robert Knecht, stated, " We will urge them (the coastal state
governments) to set quantitative goals with respect to increased public access, ™™
With only the power to ““urge™ available, the public access issue did not receive
the attention many felt it deserved.

One solution to the access problem was promoted by Congressman Robert
Eckhardt (D—Tex.) in the form of o **National Open Beaches Act.”” Eckhardt
introduced various forms of this bill in Congress each year from 1969-1975; the
latest version, H.R. 1676, was introduced January 20, 1975 10 the 94th Congress
with 23 cosponsors. H R, 1676 would deal with beach access problems in the
following six wavs,

I. The Act declares that beaches. used traditionally for fishing.
commerce, and recreation, are “impressed with a national inter-
est.”” Furthermore, the public would be given the right 10 use
them as a **common’” consistent with state and national conser-
vation policies to the tull extent that such pubiic right may be
extended without violating the property rights of littoral land-
owners, which remain protected by the constitution.
The Act would prohibit the erection of any barrier or obstruction
along the shore that would tend to restrict public use of the
beach.
3. Federal court access without regard to jurisdictional amount is
provided for U.S. District Attorneys to establish and protect the

-2
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public right to beaches. In such alegal action, a showing that the
arei in question is a beach is prima facie evidence that there has
been a prescriptive right to use it as a common has been imposed
on the beach,

4. Federal rescarch fucilities would be made available to assist
states in carrying owt the purposes of the Act. This would pre-
sumably include legal advice from the Depariment of Justice,

5. Federal grants would be available for up to 66¥% of the cost of
plianning, acquisition, or development of projects designed to
sccure the right of the public to beaches,

6. Ifa state has sulficiently protected its beaches it may be eligible
tor financial assistance for the development and maintenance of
transportation facilities necessary in connection with the use of
the public beaches.

In sum, the Act would accelerate the process of utilizing state theories for
protection of their public beaches by declaring federal policy in their favor, by
cstablishing favorable prima facie assumptions, and by bringing 10 the aid of the
states all federal legal and technical expertise to establish the public right to use
oceanfront lands back to the vegetation line.™

Hearings were held on an earlier form of the bill on October 25-26, 1973.
Administration representatives presented a united front against the Open Beaches
Bill. Sccretary of the Interior Nathaniel Reed's remarks were representative of
the administration viewpoint, Reed stated that the objectives of the Open
Beaches Act could be accomplished under existing authority provided in the
Caoastal Zone Management Act of 1972, The view was that through effective
management and etficacious use of their land-use regulatory authority as con-
templated in that Taw, the states would be able 1o provide protection agains
further encroachment and 1o meet the need for preservation of our nation’s
beaches as part of the comprehensive land-use planning process for the coastal
zone. ™

The rationale behind the Open Beaches Bill is that in the past, relying on stale
action has led to a decrease in beach availability.* The means chosen to reverse
this trend in the Open Beaches Bill, however, simply went too far. The bill
would be very expensive, is quite vague, and is possibly unconstitutional.™
Furthermore, the provision that prohibits the erection ol any barrier or obstruc-
tion along the shore that would tend to restrict public use of the beach could
paralyze all future development along the shereline. The inflexible, national,
“*prohibition”” would not permit states or local communities, or boih, to decide
that some obstructions 1o public usage (e.g., a sewage-treatment plant, a new
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port terminal) are necessary and, indeed, worthwhile, Heace, although well
intended, the Open Beaches Bill may have presented more problems than it
would have solved.

A more moderate approach to the access problem is found in recent amend-
ments to the Coastal Zone Management Act. Public Law 94-370, signed on July
26. 1976, is primarily concerned with the development of the Coustal Energy
Impact Program, but it contains scveral amendments of critical importance to the
access issue as well. Section 305(b) of the act, as amended, states that**:

The management program for each coastal state shall include . . . a definition
of the term **beach** and a planning process tor the protection of, and access
w, pubiic beaches and other coastal areas of envirenmental, historical, es-
thetie, ecological or cultural valie,

The Committee Report on Public Law 94-370 indicates that the addition of this
new planning requirement in the program development (Sect. 305) process does
not represent the addition of a brand new consideration into the process in which
most states are presently engaged. Rather, the inclusion of this “‘implicit’” plan-
ning element represents a decision to give specific emphasis and support for this
area.™

The second public access amendment is Sect. 315, which provides 50%
matching funds for acquiring lands *‘to provide for access to public beaches and
other public coastal areas of environmental, recreational, historicul, esthetic,
ecological, or cultural value, and for the preservation of islands.” ™" To ensure
that purchases made pursuant (o this subsection are in harmony with the overall
state management program. states must have substantiatly completed the access
planning process required under Sect. 305(b)(7) belore they become eligible to
recetve grants under Sect, 315.*

These two amendments represent a very significant addition to the law of
public access. Program approval and management funds now depend inrer alia
on a state public access program. Matching funds are available to acquire further
access arcas. Together they make an excellent compromise solution; the existing
void in federal law was filled without the **nationalization'’ of beaches required
in the Open Beaches Bill.

One potential problem with the new amendments, however. is the amount of
the matching funds available under Sect. 315. With the high cost of real estate in
most coastal areas, many states may not be able to afford the 50% matching
funds to acquire access areas. The 66%% grants available under the Open
Beaches Bill would have been much more likely to stimulate a strong access
acquisition program,
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State Management Programs and Public Access

The Public Rights-of-Way Commission

In 1958 the Rhode Island legislature established a permanent Commission on
Discovery and Utilization of Public Rights-of-Way*" to prevent the loss of exist-
ing rights-of-way from lack of use. The commission consisted of seven unpaid
members—one senator, two representatives, the director of public works, the
director of natural resources, the executive director of the Rhode Tsland De-
velopment Council, and the attorney general.

During the past 18 years, the commission has utilized its powers and per-
formed its duties with varying degrees of success. Its first duty was to carry on a
continuing discovery of the public rights-of-way to the water areas of the state,
The commission’s major work in this regard was the publication of a report in
1970 that described 148 rights-of-way." The report had its problems; Mr. An-
thony Giangiacomo, commission chairman, later admitted that the report was
inaccurate, misleading, and useless as a guide to the public.™ In 1974, 20,000
copies of a revised map were published with 43 rights-of-way shown. Criticism
of the new map was heavy., Mr. Monroe Allen, a commission member, stated
that the map was **a fraud on the state.”"™ His major objection to the map was
that many of the sites listed were either nonexistent or inaceessible. The Provi-
dence Journal was in agreement™:;

. the unsuspecting outdoorsman could benefit from x-ray vision and
kmght's armor it he mtends to journey 1o the water’s edge by way of some of
the 143 public paths identified on the state map,

However, Giangiacomo claimed that the primary purpose of the map was not to
guide the unknowledgeable, but rather to provide residents of shore areas with a
clear and legal definition of the public paths they may use in order to gain access
to the water." In this regard, the commission’s work was a valuable first step.

The second duty given the commission was to define, mark, and eaforee the
opening of all discovered rights-of-way it considered feasible for public use.
Marking rights-of-way with signs has met with tremendous local opposition
throughout the commission’s history. Initially, signs were posted which were
quickly removed by vandals and adjacent property owners. Later, 3-{t concrete
posts with bronze plates on top were buried flush with the ground to discourage
removal. However, many of these have already been destroyed, and those that
remain are difficult 1o locate.™ Insufficient funding and workforce has slowed
the replacement of the markers.

Another aspect of the legislation is that every state department that controls
state-owned land close or adjacent to discovered rights-of-way was authorized to
set out such land {or public parking if the plan was endorsed by the governing
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body of the local municipality. Without availability of adequate parking. use af
the right-of-way is restricted to nearby landowners. The provision that plans for
parking facilitics must be submitted to local governments for upproval gives the
local property owners the opportunity to block any public intrusion into their
private domains.

Finally, the commission was authorized to acquire and develop land for park-
ing facilities in close proximity to rights-of-way. Two factors have prevented the
commission from acquiring land for purking facilities: (1) Adjacent property
owners foree the price of the property up when they learn that the state wants to
build a parking lot nearby; and (2) funding for the commission has averaged
$10,000 per year for all activities, which leaves very little for acquisition,

On March 14, 1974, the Providence Journal editorialized®:

... the Rhode lsland public is entitled to use the shoreline for recreation,
And alter 16 vears of the commission’s work, performance hardly measures
up to need, nor does it promise o serve the public adequately in the foresee-
able future. .. it seems only reasonable to conclude that there must be a
better way, ™

One **better way."” first suggested by commission member Monroe Allen, was 1o
abolish the commission and turn the matier over to the Department of Natural
Resources.® Commission Chairman Giangiacomo recently suggested substan-
tially the same thing in a Final Report to the commission, the legislature, and the
governor.”™ A bill was presented in the 1977 legislative session to transter the
commission’s duties to the Department of Natural Resources, the Stute Properties
Commitiee, and the Statewide Planning Program.® The reasoning behind the
proposal appears to be sound. Most of the actual “discovery™ work has been
accomplished: the big problems that remain are the maintenance and further
development of known access points. These require full-time stafl, which
Natural Resources could. and in fact are already. providing for right-of-wuy
maintenance.

A disadvantage of the absorption by the Targer agencies, however, is that the
highly visible nature of the special commission will be lost. One real benefit from
the commission’s stormy history is that the relatively frequent publicity that
surrounded its activities succeeded in informing and reminding the public about
the rights-of-way issue. If incorporated into a large bureaucracy, the special
flavor of the access issue may be lost

The Couastal Resources Management Council
In 1969, at the peak of the environmental movement, the Natural Resources
Group (an organization of interested citizens) recommended to the governor that
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a stide managemient mechanism be established to deal with the problems and the
opportunities of Narragansent Bay.™ After two years of committee work. the
legislature passed a bill that created the Coastal Resources Management Coun-
cil. ™

The uct declared a policy to **preserve, protect, develop. and, where possible,
restore the coastal resources of the state . . . through comprehensive and coordi-
nated long-runge planning and management.”” The council was given jurisdiction
over waler areas below mean high water and over six specified land uses and
activities when there is **reasonable probability of conflict with a plan or pro-
gram for resources management or damage to the coastal environment.”” This
authority was to take the form of a permit system,

Rhode Island anticipated the pressures on its coastal zone earlicr than did most
stales: 1 became one ol the first states to undertake comprehensive coastal zone
management. It was not until the following year that the federal Coastal Zone
Management Act was passed. Rhode [slund became one of the first states to
receive a planning grant from the federal program.

The primary responsibility of the council is to prepare a comprehensive man-
agement plan for alt the resources of the state’s coastal region and then cnsure
compliance with the plan through its permit procedure, The Plan addresses the
issue of marine recreation and the problem of public access.™ As a general
policy, the council has stated its awareness of the need for increased oppor-
tunities Tor public access and recreation in the coastal region, Furthermore, the
council will enly permit recreational development in those instances that make
the best use ot scarce shorelines and that do not interfere with the public right of
aecess to the shore. Thus the council has made it elear that al Teast when a
recreational development is proposed, it witl saleguard any public right of uc-
Chs,

In addition, although it has no legislative mandate to do so, the council
recently furmed a Subcommittee on Rights-of-Ways. Partially as a result of 4
networking agreement with the Department of Natural Resources, the subcom-
mittee is investigating 15 rights-of-way within the town of Westerly, The inves-
tigation is being conducted to provide information for long-range planning and
management goals.

The first step in the production of a comprehensive management plan was
taken in August 1976 with the submission of u draft plan for informal comment 1o
the state and to the Office of Coastal Zone Management, As a result of the
comments offered, the initial work was revised and resubmitted as a draft plan
during the summer of 1977,

The first draft of the plan, written prior to the public access amendments of the
Coastal Zone Management Act, named all public righis-of-way **arcas of pur-
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ticular concern”” that require preservation,™ Now, with Sect. 303(b)(7) w con-
stder, drafters of the plun are struggling 1o Keep up with the *“shifting target’” of
federal policy and must address this new emphasis in their revised plan.

The proposed rules. which implement the new amendments, clearly indicate
the need for a tie between the planning process and the identification of areas to
be acquired using access acquisition funds pursuant to Sect, 315(2).7" This *“tie”
will almost cenainly be stressed by the council in the revised plan with regard to
the proposed Bay Islands Park System.™ An integral part of the state recreation
plan, the Istands Park has been designed to be readily accessible to all, regardless
of income. Eleven proposed sites will vastly increase the public’s access to the
shoreline. The core of the park is composed of excess Navy holdings: acquisition
costs for the remainder of the islands runge from $2.5 to $3.0 million. The access
acquisition funds provided in Sect. 315(2) could make the proposed park system
a reality.

In sum, the public access amendments to the Coastal Zone Management Act
will foree the council to expand and clarity its access planning and management
program. At the sume time, the access acquisition funds could dramatically
chunge the amount of shoreline accessible to the public.

Conclusion

The subject of public access has been examined at three very different levels. The
common law remedies discussed may be used by a member of the public to
protect a right of access. Although complex and manageable only on a case-by-
case basis, they remain significant tools for protecting existing usages,

The federal government. through the Coastal Zone Management Act, regands
the access issue us one of many uses thut must be permitted—and now
encouraged—along the shoreline. Program management and acquisition funds
are reserved for states that Jay their plans according to federal guidelines.

Finally, examination of the state management programs has demonstrated the
problems in both discovering and maintaining individual rights-ot-way and de-
veloping a management program to ensure continued access.

The Rhode Island example is a complex one: it presents a variety of potential
alternatives to pursue in order to increase public access. Yet the diversity of
levels on which to approach the access problem can only help provide a steady
increase in access to the shoreline in Rhode Island.

Acknowledgment
This work 15 & result of research partiully sponsored by the Coustal Resources Center, University of
Rhade Isiand



8O

DENNIS NIXON

MNotes

2

oL

=

il

32
33
H
35

3.
a7

it

3.
.
41.

Note, Public Access o Beaches: Common Law Doctines and Constuutional Challenges, 48
N.Y.U.L. REV. 369, 385 (1973).

For example, see Sax, The Public Trust Doctrine in Natoral Resourees Law: Effective Judicial
Inten ention, 68 MICH. L. REN . 471 (19705 Neste, The Public Frust in Tidal Arcas: A Some-
nmes Submerged Traditional Docinine, 79 YALE L ). 762, 764 (1970,

146 U.S. 387 (18Y2).

fd. at 448,

Il

Sce MNole, Access to Pablic Municipal Beaches: The Formulition of a Comprehensive Legal
Approach, 7 SUFFOLK L. REV. 936, 947 (1973)

146 1.8, 387, 453-454 {1892),

. O7T RI 21K, 21 A2d 554 (1941}

Bl al 228, 21 A2d at 358

fedan 223, 21 AZd w556, referring 1o such sources as Gould on Waters (19000, and Angell,
Treatise on the Right of Propersy i Tadewaters and (o the Sl and Shores Thereof (1847).

2 Angedt on Tidewaters 191 (1847).

. Care V. Carpemier, 21 R 328, 331-332 (1901}

o 3 Angell on Tidewarers 192 (1847 see also 3 Gondd on Water 198 (1906
. Nule, stpra nole 6 al 950,

.6 Powell, The Law of Real Properny 934 at 361 (1972)

2 Thompson, Comnientaries on the Modern Law of Real Properiy 369 (1961),

o 23 A due. 2d Dedication 1 (1965)
. Vatlone v, Civ of Cranston, Dept. of Public Works, 97 RI 248, 197 A, 2d 310 (1963).

Iid.

I8 RL 244, 27 AL 330 (i893),

52 RIE 280, 160 AL 466 (1932).

. M7-1, GLRI,

Jones on Easements, A6 L, Ettictr on Roadys ased Streets, Ind ed . vol. 1, 194 cuted 1 Daniels v.
Blake. 81 RI 103, 99 A2d 7 (1933)

. Farle v, Briggs, - R1 6, 130 A 499 (1927)

Herberiam o, Dowdd 104 RE 385, 247 A 2d 508 (1965

Fedv v, Clarke, 38 RI 371, 379,95 A 851 834 (1915)

BRI I03, 99 A2EY T (19532},

Degan, Pubiic Rights in Qcean Besclies: A Theony of Prescnipion, 24 SYRACUSE L. REV.
Y35, Y62 (197D

See Porter v, Magrader, 260 Ky 214, 97 5.W . 732 (1906): Stete ex rel, Shorert v Blue Ridye
Clihr 22 Wosh 2d JB7, 136 PXIGGT ([U45),

CoSee e Moo v Dvksra, 237 Mhich 439, 240 NOW L 182 0 1932) Bder v, Nermonelt dssi,, 23 N

497,136 A2D 643 (1937 Friend v. Halcombe, 196 Okla 111, 162 P23 1008 (1443)
474 GLRIL

14 RE 566 (1884,

Li. at 571,

Tefft v. Revaolds, 43 R1 5338, 113 AT8T (1921),

Farle v, Briges, 49 Rl6, 139 A 499 (1927},

2 Bluckstone, Cominentaries 33,

Post v Pearsatll, 22 Wemd. 425, 4044 (N.Y. Ct. Ler. 1834).

2 Blachstone, Commentaries 203,

Post vo Pearsall, 23 Wend, 425, 340 (INY . CL Err. 1839),

Gray, The Rufe Agamnxt Perpetuitivs, 576-579 (b ed.. 1942)

| Blackstone, Conmmentaries 75-78: tor a complete analysis of eaciv of the seyven clements, see,
Delo, The Enghsh Doctrine of Custem in Oregan Property Law: State ex ref . Thornton v Hay,
1974, ENVIRONMENTAL LAW 343,



PUBLIC ACCESS TO THE SHORELINE 8l

6ty
0.

71

72.

73.

2. 254 Ore, 384, 462 P24 671 (1969,

L Ad.ar 584, 462 P.3d ar 673,

Cdd. at 397-3499, 462 P.2d a 677-678.

. MeKeon, Public Access to Beaches, 22 STANFORD L. REV. 364, 383 (1970),

. Comment, Public Rights and the Nation's Shoreline, 2 ELR [0184 {1972},

. McKeon, supra note 43 a1 545,

. 86 S, 1280, 16 U.S.C. 14511464 (19721,

. mrConsidering Coustal Zone Management.” Office of Coastal Zone Management. National

Oceanic and Atmospheric Administration, (June 1973).

. Hearings on H.R. 10394 and H.R. 1{}395, Public Access w Beaches, Before the Subcommitiee

on Fisheries and Wildlite Conservation and the Environment of the Committee on Merchant
Marine and Fisheries, 93rd Cong., lst Sess., Ser. No. 93-25, wt 88 (1973).

. Echhardi, A Ratwonal Nationzl Policy on Public Lse of the Beaches, 24 SYRACUSE L. REV

967, 985 (1973).

. Hearings, supra note 50, a1 9.
. Hearings, supra note 30, at 42,
. But see Biack, The Constitutionality of the Eckhardt Open Beaches Bill, 74 COLUMBIA L.

REV. 434 (1974)

. Pub, L. No. 94:370, Sce. 3035 (b) (T (July 26, 1976).
» Reporton H.R. 3981, Coastal Zone Management Act Amendmients of 1975, Betore the Comnut-

tee on Merchant Marine and Fisheres. 94th Cong., 2nd Sess., Ser. No, 94-878 at 46 (1976).

. Pub, L. No., 94-370, Sec. 315 (2) (July 26, 19761

. Supra note 56 at 63.

L4233 w0 8, GLLR.LL

- Rhende Island Statewide Comprehensive Transportation and Land Use Planning Program, Public

Rights-of-Wuy to the Shore, Providence, March 1970,

. Chairman Says Disbandd Board,™” The Evening Bullerin, March 31, 1476,

. "Bay Right-of-Way Guide is Risky,” The Providence Journal, March 10, 1974,
63,
.
65,
66.
67.
68,

**Seeking Rights-of-Way? Bring a Machete,” The Providence Journal, Qcwber 6, 1975,

Supra note 62,

**Access o the Shore.” The Providence Jowrnal, March 14, 1974,

Stiprra note 02,

Anthony Giangracomo, Rights-of-Way ¢ the Shore—Final Report of the Chairman . March
1976.

I, w7,

Nutural Resources Group. Report on Administration of Narragansett Buy (19691,

46-23-1 to 16 G LRI,

Stiate of Rhode Island, Coastal Resonrces Management Cownil Plan—Polcres and Regulations
at 48 (19751, chap. 12,

State of Rhede Island, Coastal Resources Munagement Council —Management Program 6.2-
HY) (19761

Proposed Office of Coastal Zone Management Reg. 920017, 41 Fed. Reg, 33418 (Dec. 6, 1976).

5. Coustal Resources Center, Unnversity of Rhode |stand, The Bay Isdands Park: A Marine Reerea-

tion Plan for the State of Rhode Islund (1976).






